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Colden Hills, Inc. and International Association of
Heat and Frost Insulators and Asbestos Work-
ers, Local 30. Case 3—-CA—22657

May 28, 2002
DECISION AND ORDER

BY CHAIRMAN HURTGEN AND MEMBERS LIEBMAN
AND BARTLETT

On July 26, 2001, Administrative Law Judge Eic M.
Fine issued the atached decision. The Respondent filed
exceptions, and the General Counsel filed cross-
exceptions and a supporting brief, as well as an answer-
ing brief.

The National Labor Relations Board has delegated its
authority in this proceeding to athree-member panel.

The Board has considered the decision and record in
light of the exceptions and briefs and has decided to &-
firm the judge’ s rulings, findings, and conclusions and to
adopt the recommended Order as modified!

1. The judge found that the Respondent violated Sec-
tion 8(a)(1) of the Act in two instances. The judge cited
two statements by the Respondent’s vice president,
Patricia Kester. Kester told union applicant Brian Urqu-
hart that she presumed that, as a union worker, he could
not work for the Respondent because he could not work
for a nonunion company. Kester also told Urquhart that
the Respondent did not take his application seriously
because he was a union organizer. In addition, the judge
found that the Respondent violated Section 8(a)(3) and
(1) of the Act because the Respondent refused to con-
sider Urquhart for hire and refused to hire him.

We agree with the judge, for the reasons he states, in
all respects ecept one. We disagree with the judge's
finding that Kester's first cited statement violated Sec-
tion 8(a)(1) of the Act. Urquhart asked Kester whether it
made a difference to her that, “I’m union and you’ re not
union.” Inresponse Kester said to Urquhart

| don't think that if you were a regular union worker
that you’d even be able to work for our firm, ‘cause
usually, you're union, you can't work . . . for a com-
pany that’s not union, from what | understand. Some
people who have come here and applied for jobsin the
past, if they’ ve been union, found out that we weren’t
union, they weren’'t even able to consider us as em
ployment.

! We shall modify the judge’s recommended Order in accordance
with our recent decision in Ferguson Electric Co., 335 NLRB 142
(2001). We shall substitute a new notice in accordance with our recent
decision in Ishikawa Gasket America, Inc., 337 NLRB 175 (2001).
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We do not find that this statement is coercive. Taken
in its factual context, Kester's statement conveys her
belief that union rules, rather than employer action, pre-
cluded Urquhart's employment with the Respondent.
Accordingly, we find no violation of Section 8(a)(1) of
the Act in Kester’s cited statement 2

2. The General Counsel, in cross-exceptions, requested
that the Respondent be required to reimburse Urquhart
“for any extra Federal and/or state income taxes resulting
from the lump sum payment of the backpay award.” We
decline to order this relief at this time. Such remedial
relief sought by the General Counsel would involve a
change in Board law. See, e.g., Hendrickson Bros., 272
NLRB 438, 440 (1985), enfd. 762 F.2d 990 (2d Cir.
1985). We do not think it is appropriate, at this time, to
consider such a change in Board law in the asence of a
full briefing by the parties. See Kloepfers Floor Cover-
ing, Inc., 330 NLRB 811 fn. 1; Ishikawa Gasket, supra,
dlip op. at 2; Cannon Valley Woodwork, 333 NLRB No.
97 fn. 3 (2001).

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified below and orders that the Respondent, Colden
Hills, Inc., Buffalo, New York, its officers, agents, suc-
cessors, and assigns shall take the action set forth in the
Order as modified.

1. Delete paragraph 1(a) and reletter the subsequent
paragraphs.

2. Substitute the following for paragraph 2(d).

“Preserve and, within 14 days of a request or such ad-
ditional time as the Regional Director may alow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to analyze the amount of backpay due
under the terms of this Order.”

3. Substitute the attached notice for that of the admin-
istrative law judge.

2 Arlington Electric, 332 NLRB 845 (2000), relied on by thejudgeis
factually distinguishable. T here, the employer interrogated the em-
ployee about his union activity and the questioning of the employee
“implied that he should not be working for the Respondent.” Supra.
Here, Kester' s response to a point raised by Urquhart had no such im-
plication.
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APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVESYOU THE RIGHT TO

Form, join, or assist aunion

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT inform job applicants that their employ-
ment applications are not taken seriously because they
are union organizers.

WE WILL NOT refuseto consider for employment or re-
fuse to hire job applicants because of their membership
in or activities on behalf of the International Association
of Heat and Frost Insulators and Asbestos Workers, Lo-
cal 30, or any other labor organization.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of the Board's
Order, offer Bryan Urguhart employment in the position
to which he sought to apply, without prejudice to his
seniority, or other rights or privileges, and to which he
would have been entitled absent the discrimination
against him.

WE wiILL, within 14 days from the date of the Board's
Order, remove from our files any reference to the unlaw-
ful refusal to employ Bryan Urquhart and, within 3 days
thereafter, notify him in writing that this has been done
and that this personnel action will not be used against
himin any way.

WE wiLL make Bryan Urquhart whole for any loss of
earnings he may have suffered by reason of the discrimi-
nation against him plus interest.

COLDEN HILLS INC.

Ron Scott, Esg. and Greg Lehmann, Esq., for the Genera
Counsel.

Earl Kester, President of Colden Hills, Inc., of Buffalo, New
Y ork, for the Respondent.

Brian Urquhart, Organizer, International Association of Hesat
and Frost Insulators and Asbestos Workers, Local 30, of
Rochester, New Y ork, for the Charging Party.

DECISION

STATEMENT OF THE CASE

Eric M. FINE, Administrative Law Judge. This case was tried
in Buffalo, New York, on April 23, 2001. The charge was filed
by the International Association of Heat and Frost Insulators
and Ashestos Workers, Local 30 (the Union). The complaint
aleges that Colden Hills Inc. (Respondent), violated Section
8(a)(3) and (1) of the Act since about February 17, 2000, by
refusing to consider for hire and refusing to hire Brian Urquhart
because of his membership in and activities on behalf of the
Union.?

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed
by the General Counsel and the Respondent, | make the follow-
ing

FINDINGSOF FACT

I. JURISDICTION

Respondent, a corporation, has been an industrial insulation
contractor in the building and construction industry at its facil-
ity in Buffalo, New York, where it annually provides services
valued in ecess of $50,000 to customers located outside the
State of New York. The Respondent admits and | find that it is
an employer engaged in commerce within the meaning of Sec-
tion 2(2), (6), and (7) of the Act and that the Union is a labor
organization within the meaning of Section 2(5) of the Act.

Il. ALLEGED UNFAIR LABORPRACTICES

Respondent admits that A. Earl Kester (E. Kester), its presi-
dent, and his wife Patricia Kester (P. Kester), its vice president,
are statutory supervisors. P. Kester and alleged discriminatee
Brian Urquhart, an organizer employed by the Union, were the
only witnesses who testified during this proceeding.

Urquhart began working for the Union in 1994, and his du-
ties as an organizer include making application for employment
with nonunion employersin an effort to organize their employ -
ees. Urquhart is an experienced pipe cutter and pipe insulator.
He underwent a 4year apprenticeship training in the early
1980s. During that time and until his employment with the
Union began, Urquhart worked for various insulation contrac-
tors.

Urquhart learned of Respondent in January by contacting the
New York State Unemployment Office where he was seeking
job listings in the pipe insulation field. Urquhart phoned Re-
spondent and arranged an employment interview, which took
place on February 17, at which time he met with P. Kester at
Respondent’s facility. Urquhart filled out Respondent’s em-
ployment application on February 17; wherein he stated that he
was applying for the position of “insulator trainee,” that he
could start any time, and under salary desired he listed “Any.”
Under former employers on the application, Urquhart listed one
company where he worked as an insulator from 1980 to 1984
and was earning $7.16 an hour, the next company from 1984 to
1992 where he worked as a insulator and was earning $18.73 an

L All dates are in 2000, unless otherwise indicated.
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hour, and he listed the Union as his current employer for the
position of “organizer” for which he was earning $20.44 an
hour.

Urquhart, unbeknownst to P. Kester, taped their conversation
during his February 17 interview.? The transcript of the tape
recording revedls the following: Urquhart told P. Kester that he
had prior experience in commercia and industria insulation
and in pipe covering work. P. Kester asked him if the differ-
ence in pay between his $18.73 an hour job, and his $7.16 an
hour job was due to the fact that one was a union contractor,
and he responded, “you could say that.” P. Kester responded,
“Well, we are not a union contractor.” P. Kester told Urquhart
that she was conducting the interview, which would normally
be done by her hushand because E. Kester was out of town. P.
Kester stated that they usually start people off at $6 an hour for
a 30-day period to assess their skill level, although this could
change since Urquhart had insulation experience. Urquhart
responded, “that’s not a problem.” P. Kester stated that, “I’m
going to put down here that it’s been explained to you and have
you initid it alittle later on.”®

The tape transcript reveals that: P. Kester then asked Urqu-
hart if he was working and if he was looking for a job immedi-
ately. Urquhart stated that, “I’m working, but | can take the
job.” Urquhart told her that he was working for Local 30.
When she asked why he wanted to leave, Urquhart stated that
he was not going to leave them. He explained, “Thisis my job;
I’m an organizer.” He stated, “1 go to work for the contractors,
do a good day’s work, . . . and show them the Union way.”
Urquhart stated that he was looking to bring both employees
and the contractor into the Union. P. Kester stated in response
to this remark that Urquhart would have to speak to her hus-
band. P. Kester stated that she was sure that Urquhart knew
about traveling to out of town job locations and he agreed. She
also told him, “No wonder that you were willing to travel, no
matter how far,” . .. “to go and fill out an application.”

The tape transcript reveals that: P. Kester stated that her hus
band used to be a member of the Oil and Chemica Workers
Union, and that one of the cons of union employment was that
their high wages chased them out of the Buffalo area. Urquhart
responded that they have to make everyone union, that it's a

2 At the hearing, counsel for the General Counsel sought to introduce
into evidence the tape recordings of the February 17 interview and of a
July 28 phone conversation between Urquhart and P. Kester that Urg+
hart also secretly recorded. At the end of the hearing, | made provision
for the General Counsel to make a transcript of the tape recordings, to
provide copies of the transcript to Respondent, to play the tapes for
Respondent, and to attempt to reach adtipulation with the partiesasto
the accuracy of the transcripts on review of the tapes. Thereafter, cou
sel for the General Counsel by cover letter dated May 1, 2001, moved
to submit into evidence transcripts of both conversationsaongwitha
written stipulation signed by al partiesreflecting that the parties agreed
to the accuracy of the transcripts. By order dated May 15, 2001, |
admitted the transcripts and the accompanying stipulation into evidence
as Jt. Exh. 1. | also admitted into evidence GC Exhs. 15, 16, and 17,
copies of the tape recordings on which the transcriptswerebased. By
that same order, which | admit into evidenceasALJExh. |, | dosed the
record to this proceeding.

® P. Kester wrote 600 signifying $6 an hour under salary desredon
the application next to where Urquhart had written “Any.”

tight market, and that they helped out the contractors. The
conversation continued and the tape transcript reflects that fol-
lowing exchange occurred:

MR. URQUHART: You bet. That doesn’t make it—that
doesn’'t make a difference to you, does it, that I'm union
and you' re not union?

Ms. Kester: Well, | don't think that if you were a
regular union worker that you'd even be able to work for
our firm, ‘cause usualy, you're union, you can’t work—

M R. URQUHART: No.

Ms. KesTer: —for a company that’s not union, from
what | understand. Some people who have come here and
applied for jobs in the past, if they've been union, found
out that we weren’'t union, they weren't even able to con-
sider us as employment.

MR. URQUHART: No, we can consider you, | was just
wondering if you had a policy of not hiring-

M s. KEsTER: No, no, | don’'t myself, my main thing is,
why would somebody comein hereif they have been aun-
ion insulator, they haven't able to, they said that they can’t
work for somebody that’s not union.

MR. URQUHART: Oh, we can, as long as we, we're
working for the union.

Ms. Kester: Aslong as you're working for the un-
ion? (Laughs) Oh, that’s (inaudible)

MR. URQUHART: No, we can't come over here to work
for ourselves.

Ms. Kester: No, we don't have a particular pdicy
againgt or for, or for or against hiring anybody who's able
to do the work and do the things that are required by our
company” going out of town—

MR. URQUHART: Yeah, we don’t have a problem with
that we're used to construction.

The conversation continued and P. Kester stated that she was
going to refer the application to her husband and tell him “what
you're al about, basicaly, is to promote the union . . . to let
everybody know what the union can do for them.” Urquhart
stated that, “We'll go to work and do our best day’s work, you
know and show you what we can do.” Urquhart explained the
training requirements for union workers, and at P. Kester's
request, hetold P. Kester that in the Rochester and the Syracuse
area union workers start at $10 an hour plus benefits.

On completion of the interview, Urquhart left the building
but returned within about 5 minutes to pick up a copy of his
application. Urquhart was given a copy of the application and
in the remarks section, P. Kester had written the words, “Union
organizer.”*

On July 24, Respondent ran an ad in the Buffalo News ad-
vertising for insulators. The ad stated no experience necessary,
but the applicant needed a car and a driver’s license. The ad
listed Respondent’s phone number. Urquhart learned of the ad
and having not heard from Respondent since his February 17

4 Urquhart phoned the Respondent on February 18, and stated that he
had incorrectly listed on the application that he was not a U.S. citizen.
The application reflects that the receiver of thecdl corrected the gppli-
cation and listed him as a citizen.
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meeting with P. Kester, Urquhart phoned Respondent on July
28. He spoke to P. Kester and, as set forth above, he secretly
recorded their phone conversation. The transcript of the tape
reflects that: Urquhart told P. Kester that he had applied on
February 17. P. Kester told Urquhart that she was looking for
his application “cause we have ancther ad in the paper and we
are doing another batch of hiring . . . .” When she located the
application, P. Kester told Urquhart that she was the one who
usually conducted the interviews and that questions she nor-
mally asked that were listed on the application were not ar-
swered. Urquhart responded that P. Kester did interview him
the day he filed the application. P. Kester, on further review of
the application, stated, “I see what’s going on here, you . . .
were the union organizer that camein.” P. Kester told Urquhart
that he needed to speak to her husband, “if anything” and that
her hushand was out. Urquhart stated that he was just looking
for a pipe covering job. P. Kester stated that her husband was
reviewing al of the applications, and that she would place
Urquhart’s application with the ones that they were accepting
during that time period. Urquhart asked and P. Kester stated
that they had hired people since February 17, that they had let a
couple of people go, and that they were trying to hire again to
replace the people who did not work out. Urquhart asked if
there was any reason that he did not get a call and the tape tran-
script reflects that P. Kester replied:

no particular reason whatsoever. | don’t know whether | took
you altogether serious that you were really wanting ajob, or
whether you were just here as a union organizer, um, you
know, or what. And | told you that, based on that, your best
person that you'd want to go through your interview with
would be Mr. Kester. And he has been hectic. . .

Thetranscript reflectsthat P. Kester stated that she had not
recorded certain information from Urquhart during the February 17
interview and during the July 28 phone conversation Urquhart
answered affirmatively to her questions that he had avehicle, that
he could read aruler, that he could go out of town on job assign-
ments, and that he was not afraid of heights. P. Kester stated that
those are the four questions she alwaysasked, but shedid not know
why she failed to ask them of Urquhart during their initial inter-
view. Urquhart reiterated during the call that he could start a $6 an
hour. P. Kester stated during the call that, “We are doing hiring at
the present time, again; we do, we take in alot of applications and
we go through them, and then we hire, attempt to train, and if the
people don’'t work out, we let them go and hire some more.”

Urquhart hand delivered the unfair labor practice charge to
the Respondent’s facility on August 17. He credibly testified
that he had a brief conversation with P. Kester at that time,
during which he asked her why he had not been hired. P. Ke-
ster responded, “no particular reason.” Urquhart credibly testi-
fied that he was never offered ajob with Respondent >

® P. Kester testified at the hearing that she had a slight recollection
that shetried to call Urquhart at one of the phone numberslisted on his
application after Urquhart’s phone call asking about his application.
She testified that she did not know what she was going to say to Urqu
hart, that she was not able to get through to Urquhart, but that she left a
message. | do not credit her claim that she left Urquhart amessage. In
view of Urquhart’s repeated efforts to obtain employment with Re-

A. P. Kester’ s testimony and Respondent’ s defense

Based on considerations of demeanor and the record as a
whole, | did not consider P. Kester to be a credible witness. P.
Kester's testimony vacillated at the hearing. Moreover, her
testimony at the hearing as well as that contained in a sworn
statement submitted to the Region during its investigation was
undercut by the tape recording transcripts. P. Kester appeared
to be an intelligent individual, and her claim during her testi-
mony at the hearing that she did not know that Urquhart was a
union organizer employed by the Union does not withstand
scrutiny. Particularly, since the tape transcript reveals that he
told her that he could work for Respondent as long as he
worked for the Union and that she repeated it back to him.

P. Kester submitted a notarized typewritten statement to the
Region dated August 30. She stated therein that when Urquhart
placed the call to her after his February 17 interview, she again
reviewed his application and that she still felt that he was over-
qualified, and that he would not be happy accepting ajob for $6
an hour when he had been earning $20.44 an hour. She testi-
fied in the statement that she also considered the distance of his
commute, which would cut into his pay of $6 an hour at Re-
spondent. P. Kester testified in the statement that it had been
her experience that a man in these circumstances never lasted,
and that Respondent’s training time is wasted. P. Kester went
on to state in the notarized statement that:

It wasn't until his short visit again on Aug. 17, 2000, to our
business location . . . that he made it clear to me that he
wouldn’t be leaving his presently held job to work for us.
That he'd be “very happy” to work for us at any wages be-
cause as he put it, “that was hisjob, to get ajob working for
us.”

This assertion in P. Kester's notarized statement is clearly
untrue, for the transcript of the February 17 interview reveals
that during the interview Urquhart told P. Kester that he was
employed by the Union, that he would not be leaving the Union
to work for Respondent, that he agreed to work for Respondent
for $6 an hour, and that it was his job as an organizer to go to
work for contractors, to put in agood day’ s work to show them
the union way. Urquhart’s application also stated that he was
willing to work for any wage.

P. Kester testified, at the hearing, that on taking applications
sheis looking for someone who: has a vehicle; could travel and
work for Respondent’s wages, and who does not live too far
from Respondent. P. Kester testified that there have been times
when applicants have learned that Respondent is a nonunion
shop and have stated that they were union and could not work
for a nonunion company. She testified that when she saw on
Urquhart’s application that he was working for aworker’s loca
she thought that he was working for a union company. P. Ke-
ster then testified that she asked Urquhart if he worked for a
union company, and he said he did. P. Kester testified that she
said something like “I don’t even think you can work for our
company because our company is a nonunion plant.” Urquhart
replied that he could. Kester went on to testify as follows:

spondent had a message been |eft for him, | believe that he would have
responded to it.
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And | said well, something to the effect of that | didn’t unde-
stand it, and | was always of the understanding if youhad a
union card, you couldn’t work for anonunion plant. |

based that upon just general information because my
son worksfor aunion company, and Mr. Kester, many
years ago, had been involved in aunion. So based on
that knowledge, | don’t think we went much further.

And | told him based on thefact that | was confused, or
| don’t know if | used those words, but | didn’t really
understand this theory that he could work for us and
hold aunion card that hewould have to speak with Mr.

Kester at that point because | didn’t understand that.

JubGE FINE: |s that why you didn't fill in those four
guestions at the bottom of the application?

THE WITNESS: Yes. | don't even recall—during his
interview or during his testimony he indicated that we
talked alittle bit about those things, and maybe we did, but
that’s probably why because | felt that he would not be
necessarily a good applicant for us. And in some cases, |
didn’t fill out the bottom if | got that impression early.

Jubce FINE: Right.

THE WiTNESS: If | got the impression that they were
overqualified or that the money that they were making was
not comparable to what they could ever work for us for,
that they wouldn’t be happy, or our time training would
be—and I think |1 might have even mentioned to him—the
difference between the $7 and things is that he wasn’t with
a union company here and he was with a union company
here. So that | might have mentioned to him, but | was
never aware that this Worker’s Local 30 was a union or
that he was an organizer with the union. | think | even
saw the word organizer, but | didn't know what that
meant. | didn't know organizer meant that he was going
to organize a union in our company. That he just organ-
izes.

However, P. Kester then contradicted the forgoing testi-
mony. She testified that she wrote “union organizer” on Urqu-
hart's application because, “| was trying to tell Mr. Kester be-
cause he looked at this application is that this man worked for a
union, and that his description of his position was organizer,
and he knew what that meant. | didn't.” P. Kester then
changed her testimony to again claim that, “I don’t think he
ever made it clear to me that he was a—that he actually was
working—that he was the union. | just thought he worked for a
company that was unionized, and therefore, why would he
work for our company.”

P. Kester testified that the same day of Urquhart’sinterview,
she added to the application after the term union organizer,
“you’d need to speak to him regarding ajob here. My opinion
isthat he'll not be happy here, he’'s over qualified.” P. Kester
initially testified that she spoke to E. Kester briefly about
Urquhart’s application probably around the end of the week
Urquhart gpplied, if E. Kester came back in town at that time.
P. Kester then changed her testimony stating that she did not
think that she spoke her husband about the application until

after Urquhart’ s July 28 phone call with her. P. Kester went on
to testify asfollows:

Q. Well, I'm just asking what the conversation about
this gentleman was.

A. | believe it was just to tell him that this fellow had
caled back again looking for enployment, and that he
wanted to know why he had not been hired when he
wanted to talk to him.

Q. And did Mr. Kester ask you any questions about
him, or what did he say?

A. No, he just said that well, at that particular time, he
said that he just wasn't interested in hiring anybody right
now that had this kind of experience, that we were looking
for just trainees. And according to his application, that the
money he had made and everything that he probably
would not work out for our firm. And | don’'t believe he
called him. | don’t know for afact.

However, P. Kester testified that after Urquhart had applied,
Respondent did in fact hire someone with experience. She
testified that they hired an individua named Steven Taylor
because he had the ability to lead a second crew in addition to
the one lead by E. Kester. Taylor's employment records with
Respondent revealed that he was hired for $9.50 an hour, and
that he worked from October 23 to November 15. Taylor's
employment application showed that he was working for an-
other company as a forklift operator for a period of less than 2
months at the time Respondent hired him, and that he was earn-
ing $6.75 an hour. Taylor's reason for leaving that employer
was its low wages. Taylor’s prior job was as a carpenter for a
construction company for which he also worked less than 2
months. Taylor put under reason for leaving “Fired” on his
application. Taylor was earning $12 an hour for this company.
P. Kester testified that Taylor lived a little distance away from
Respondent and that they made several exceptionsin hiring him
because they needed someone with experience. She testified
that Taylor left due to the distance of his commute.

Respondent faxed a list to the Region on November 30, re-
vedling that it had hired 18 insulation enployees between
March 31 and November 22, 2000, and that all of those em-
ployees with the exception of the one hired on November 22
had left Respondent’s employ at the time it formulated the list.
The November 30 list, as supplemented by an updated list as
well as payroll records, reveaed that each of the 18 employees
on the list worked for the Respondent for less than 2-1/2
months.® In fact, five people had been hired by Respondent and
left its employ between the time of Urquhart's February 17
application and his July 28 phone call. A sixth individua was
hired on June 22 and left on August 4. This pattern continued
toward the end the year 2000 through April 2001, the time of
the hearing, as Respondent’s records reveal that during this
time it hired 10 more insulation employees with most working
for Respondent only a few days, others lasting a few weeks,
and one Raymond McCool, who was hired at $7 an hour, but

® Payroll records also reveal that employee Carlos Dudley, who was
left off the list, was hired by Respondent on March 21 and I€ft itsem-
ploy on July 26.
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quickly received a raise to $8 an hour, and thereafter to $8.75
was hired in December 2000, and remained in Respondent’s
employ at the time of the hearing.”

Concerning Respondent’s contention that it hires employees
whose pay history indicates that they would be willing to work
for $6 an hour at the time Urquhart applied, and $7 at the time
of the hearing, the General Counsel argues that Respondent has
hired a number of employees whose applications showed that,
at their most recent job, they had been earning more than the
Respondent’s starting wage. In this regard, Respondent’s re-
cords reveal that during the period of December 1999 through
January 2001 Respondent hired at least 10 employees whose
wage history at their most recent employer showed that they
hadsbeen earning a higher rate than the Respondent was offer-
ing.

The Genera Counsel aso contends, in his brief, using
mapquest.com that certain employees hired by Respondent,
during the relevant time period, had to commute distances to
Respondent’ s facility. The General Counsel asserts that Urqu-
hart's residence is 91.2 miles from Respondent’s facility, but
that successful applicants Joshua Steinman lived 27.1 miles
away and was hired in December 1999; Carton Smith lived
30.3 miles away and was hired in August 2000; and Steven
Taylor lived 35.9 miles away and was hired in October 2000.

1. Respondent’ s position in its posthearing brief

Respondent’ s posthearing brief was written by P. Kester, she
states therein that:

Please take note that when | first glanced at his (Urqu-
hart’s) application | didn’t understand why a man who cur-
rently held a job as a union insulator with so many years
of experience, earning $20.44 an hour, was asking for an
“insulator trainee” position (exhibit GC 14) | felt he
wasn't looking for ajob with us, especially after | told him
we were not a union shop, but rather that he was here to
promote the union company for which he worked. With
that in my mind we never had an ‘interview.” [R. Br. at 2.]

On page 7 of the tapes transcript [Exhs. 15/16/17] | be-
lieve that confirms that my understanding was that a union
worker isn’t able to work for a non union (open shop) and
on page 9 of same I'm still understanding at the top of the
page) that he's here to “promote the unions.” As a result
of that his application wasn’t taken as a serious gesture of
looking for ajob. | even tell him that on the top of page
17 of the transcript...[R. Br. at 3.]

" Respondent’ s payroll records for 1999 reveal asimilar pattern.
There were 12 employees hired in 1999, but only 5 of them were on
Respondent’ s payroll in 2000. Moreover, seven of the employees hired
in 1999 were on the Respondent’ s payroll for less than 3 months.

8 The applications of the following employees showed that they were
earning the following hourly rates at their most recent employers before
accepting employment with Respondent during the relevant time pe-
riod: J. Steinman— $9.50; K. Wroblewski—$9.50; P. Prentice—$8.50;
D. Neyman |1—$10; C. Smith—$8; L. McKinney—$9.85; D. Wiley—
$8.50; J. Woods—$10; K. Mallory—$9; and D. Y askow—$8.50.

After a July 28, 2000 telephone conversation between
Mr. Urquhart and Patricia Kester it became clear that he
was serious about being considered for employment with
Colden Hills, Inc.,

At that time Mr. Earl Kester and | reviewed his appli-
cation together and deemed him overqualified for our po-
sition. Distance and finances were also taken into consid-
eration in making that decision. [R. Br. at 1-2.]

B. Analysis and Conclusions

In Ferguson Electric Co., 330 NLRB 514 (2000), enfd. 242
F.3d 426 (2d Cir. 2001), the Board citing NLRB v. Town &
Country Electric, 516 U.S. 85 (1995), held that an individual’s
status as a paid full-time union organizer does not deprive him
of protection of the Act, and that “ Employment applicants are
‘employees’ within the meaning of Section 2(3)of the Act, even
if they are paid by a union to organize their prospective en-
ployer.” In Wayne Erecting, Inc., 333 NLRB 1212 (2001), the
Board, relying on its decision in FES, 331 NLRB 9 (2000), set
forth the following framework for analysis of both refusal-to-
hire and refusal-to-consider allegations. The Board stated in
Wayne Erecting, Inc., supra, slip op. at 1 that:

In order to establish a discriminatory refusal-to-
consider violation under the FES framework, the General
Counsel must show:

(2) that the respondent excluded applicants from a hir-
ing process; and (2) that antiunion animus contributed to
the decision not to consider the applicant for employment.

In order to establish a discriminatory refusal-to-hire
violation, the General Counsel must establish the follow-
ing elements:

(1) that the respondent was hiring, or had concrete
plans to hire, at the time of the alleged unlawful conduct;
(2) that the applicants had experience or training relevant
to the announced or generally known requirements of the
positions for hire, or in the aternative, that the employer
has not adhered uniformly to such requirements, or that
the requirements were themselves pretextual or were gp-
plied as a pretext for discrimination; and (3) that antiunion
animus contributed to the decision not to hire the appli-
cants. Once the General Counsel has met his initial burden
for the refusal to consider and refusal to hire, respectively,
the burden shifts to the respondent to show that it would
not have considered or hired, respectively, the applicants
even in the absence of their union activity or affiliation.
[Citations omitted.]

I have concluded that Respondent violated Section 8(a)(3)
and (1) of the Act because it refused to consider Urquhart’s
application because of his status as a union organizer and be-
cause of his announced intent, during his interview, to organize
Respondent’ s employ ees once he was hired. The transcript to
Urquhart’s February 17 interview with P. Kester revealed that
she harbored animus towards his union status. When first
viewing Urquhart’s application, P. Kester asked if the high
wages with respect to one of his past employers signified that
the prior employer was a union operation. When Urquhart
responded that it was, P. Kester promptly stated that Respon-
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dent was nonunion. P. Kester also told Urquhart during the
interview that one of the cons of unions was that their high
wages had chased them out of the Buffalo area. She asked
Urquhart what the union wage rates were and his response re-
vedled that they started at $4 an hour more than Respondent
was paying its employees. Moreover, the transcript of the in-
terview reveals that P. Kester told Urquhart that she did not
believe that as “a regular union worker you'd even be able to
work for our firm, ‘cause usually, you're union, you can't work
— ... for acompany that's not union, from what | understand.”
In Arlington Electric Inc., 332 NLRB 845 (2000), the Board
held that the respondent employer violated Section 8(a)(1) of
the Act when a supervisor asked an employee if he was the
person mentioned in a union flyer, “and how he could be work-
ing anonunion job as aunion member.” The Board held that:

Through its questioning, the Respondent acknowledged thet it
was aware of Svetlick’s union activity and implied that he
should not be working for the Respondent. Thus, we find that
areasonable employee would find the questioning coercive.
Id. at 1.

| have concluded that, as in Arlington Electric, id., P. Ke-
ster’s remarks to Urquhart were violative of Section 8(a)(1) of
the Act in that they were coercive because she implied that he
should not be working for Respondent due to his union status.
Similarly, | have concluded that P. Kester’s statement to Urqu-
hart during their July 28 phone @l that she did not know
whether she took his application seriously or that he was just
there as a union organizer to be coercive and violative of Sec-
tion 8(a)(1) of the Act® First, during their February 17 inte-
view, Urquhart gave no indication that he was not a serious
applicant. He was on time for his interview, traveled a long
distance to apply, stated that he was willing to travel, and that
he was willing to work at Respondent’ s wage rates. Moreover,
he told P. Kester that it was his job as a union organizer to work
for nonunion contractors and to put in a good day’s work. Ac-
cordingly, | have concluded that P. Kester, through her testi-
mony and statements to Urquhart, revealed she refused to con-
sider his application because he is a union organizer and that by
engaging in such conduct Respondent violated Section 8(a)(3)
and (1) of the Act.

| have also concluded by applying the standards set forth by
the Board in Wayne Erecting, Inc., supra, that Respondent re-
fused to hire Urquhart because of his union status in violation
of Section 8(a)(3) and (1) of the Act. First, the evidence esteb-
lishes that Respondent was hiring at the time Urquhart applied
on February 17. Urquhart obtained Respondent’s listing
through the New York State Unemployment Office, and Re-
spondent’s records reveal that it hired numerous employees
after he applied, most of whom only worked for the company a

® While these comments were not specificaly dleged asviolaive of
the Act in the complaint, the content of both conversations was fully
litigated and is closely related to the subject matter of the complaint.
See Gallup Inc., 334 NLRB 366 (2001); Marshall Durban Pouitry Co.,
310 NLRB 68, fn. 1, enfd. in relevant part 39 F.3d 1312 (5th Cir.
1994); and Monroe Auto Equipment Co., 230 NLRB 742, 751 (1977),
where violations were found for matters not specificdly dlegedinthe
complaint but that were fully litigated.

short time and either quit or were terminated. Respondent ran a
newspaper ad in July seeking insulator enployees, and when
Urquhart called P. Kester on July 28, she told him that they had
hired since hisinterview and continued to hire.

Thereis aso no contention by Respondent that Urquhart did
not have the skills necessary to perform the work. Rather, P.
Kester testified that she considered him overqualified as a rea-
son Respondent refused to hire him. | find this contention to be
pretextual. The tape of the February 17 interview reveals that
P. Kester reviewed Urquhart’s application and saw that he had
extensive experience as insulator, and that his wage history was
above Respondent’ s rates. Y et, she continued the interview and
asked him if he would be willing to start at $6 an hour and she
stated that his wage rate could change since Urquhart had insu-
lation experience. When Urquhart said that he would be will-
ing to start at $6 an hour, P. Kester wrote that figure on his
application, and told him that he would have to sign something
that he had been told of the $6 an hour rate. The interview
continued and it was only when Urquhart informed her that he
was a union organizer that P. Kester discounted his application.
Moreover, Urquhart, who had extensive experience as an insu-
lator, renewed his application with Respondent with his July
phone call. However, when Respondent needed an experienced
employee in October it hired an individual named Taylor,
whose application reflected that he also had along commute to
work for Respondent, he had arelatively high wage history, his
main background was that of a carpenter, and he had been fired
from a recent job. Yet, Urquhart's application was ignored
although he had told P. Kester he would remain employed with
the Union while he worked for Respondent, which in effect
would allow him to work for Respondent for low wages.

| also view Respondent’s claim that Urquhart’s high wage
history and his commute prevented him from being hired by
Respondent as disingenuous. As set forth above, Respondent’s
records show that it regularly hired applicants who have a
higher wage history than that which Respondent starts it em-
ployees and it has also hired employees who live a distance
away. | have concluded that P. Kester's claim that she had a
concern that since Urquhart was overqudified, had a high wage
history, and a commute that he would not be happy working for
Respondent and would leave to be a pretext. First, she testified
that Respondent hires numerous applicants and that many did
not work out. In other words, Respondent was aware that its
working conditions created high turnover. Thus, | do not find
that Respondent was overly concerned with applicant turnover
or over the cost of training. Most of the applicants Respondent
hired were inexperienced and required training as insulators.
On the other hand, since Urquhart was “overqualified” he
would not require the training time of other applicants to be a
productive employee. Furthermore, Urquhart informed P. Ke-
ster that he would remain employed by the Union while work-
ing for Respondent, thereby undercutting any serious concern
that he could not afford the commute or to work at Respon-
dent’s wages. Accordingly, | have concluded the reasons adl-
vanced by Respondent for failing to hire Urquhart were pretex-
tual and Respondent has not met its burden of showing that it
would not have hired Urquhart in the absence of his union ac-
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tivity. 1, therefore, find Respondent violated Section 8(a)(3)
and (1) of the Act by failing to hire Urquhart since February 17.

CONCLUSIONS OF LAW

1. By informing an applicant that as a union worker he
would not be able to work for Respondent because he could not
work for a company that was not union Respondent violated
Section 8(a)(1) of the Act.

2. By informing an applicant that his application was not
taken seriously because he was a union organizer Respondent
violated Section 8(a)(1) of the Act.

3. By refusing to consider for employment and refusing to
hire applicant Bryan Urquhart because of his union affiliation
and activities, Respondent has engaged in unfair labor practices
affecting commerce within the meaning of Section §a)(3) and
(2) of the Act.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices. | shall recommend that it be required to
cease and desist therefrom and to take certain affirmative action
necessary to effectuate the policies of the Act. | shall aso rec-
ommend that the Respondent be ordered to offer Bryan Urqu-
hart employment in the position which he sought to apply with-
out prejudice to his seniority or other rights or privileges he
would have enjoyed had he been hired, and make him whole
for any loss he would have suffered as a result of Respondent’s
refusal to hire and to consider him for hire in accordance with
F. W. Woolworth Co., 90 NLRB 289 (1950), plus interest as
computed in accordance with New Horizons for the Retarded,
283 NLRB 1173 (1987).

On these findings of fact and conclusions of law and on the
entire record, | issue the following recommended®

ORDER

The Respondent, Colden Hills, Inc., Buffalo, New York, its
officers, agents, successors, and assigns, shall

1. Cease and desist from

(a) Informing applicants that as a union worker they cannot
work for Respondent because they cannot work for a nonunion
company.

(b) Informing applicants that their application for employ-
ment was not taken seriously because they are union organiz-
ers.

(c) Refusing to consider for employment and refusing to hire
job applicants because of their union affiliation and activities.

(d) In any like or related manner interfering with, restraining,
or coercing employees in the exercise of the rights guaranteed
them by Section 7 of the Act.

9 1f no exceptions are filed as provided by Sec. 102.46 of the
Board's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Within 14 days from the date of the Board’s Order, offer
Bryan Urquhart employment in the position for which he
sought to apply without prejudice to his seniority or other rights
or privileges to which he would have been entitled absent the
discrimination against him.

(b) Within 14 days from the date of the Board’s Order, make
Bryan Urquhart whole for any loss of earnings he may have
suffered by reason of the discrimination against him as set forth
in the remedy section of this decision.

(c) Within 14 days of the Board's Order, remove from its
files any reference to the unlawful refusal to employ Bryan
Urquhart and within 3 days thereafter, notify him in writing that
this has been done and that this personnel action will not be
used against him in any way.

(d) Preserve and, within 14 days of a request, make available
to the Board or its agents for examination and copying, all pay-
roll records and reports, social security payment records, time-
cards, personnel records and reports, and all other records nec-
essary to analyze the amount of backpay due under the terms of
this Order.

(e) Within 14 days after service by the Region, post at its fa-
cility in Buffalo, New York, and at al its current jobsites copies
of the attached notice marked “Appendix.”'! Copies of the
notice, on forms provided by the Regional Director for Region
3, after being signed by the Respondent’s authorized represen-
tative, shall be posted by the Respondent immediately upon
receipt and maintained for 60 consecutive days in conspicuous
places including al places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not dtered, defaced, or
covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ -
ees employed by the Respondent at any time since February 17,
2000.

(f) Within 21 days after service by the Region, file with the
Regiona Directar a sworn certification of a responsible official
on aform provided by the Region attesting to the steps that the
Respondent has taken to comply.

™ |f this Order is enforced by a judgment of the United States court
of appeals, the words in the notice reading “ Posted by Order of the
National Labor Relations Board” shall read “Posted Pursuant to a Judg
ment of the United States Court of Appeals enforcing an Order of the
National Labor Relations Board.”



